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BEFORE THE MEMBER/MOTOR ACCIDENT CLAIMS 

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI 

                     MAC No.232(Injury) of 2015 

Parties:-  
Miss Dipti Kalita                                 - claimant. 

       -V E R S U S- 

1.Sri  Mantu Sarma 

2.Sri  Arup Sarma 

3.The New India Assurance Co. Ltd.           - Opp. Parties. 

Present:    Mr. A. Bhattacharyya, AJS, 

        Presiding Officer/ Member, 

         MACT, Nalbari. 

Appearance:- 

For the claimant             :  Ld. Advocate Smt. B.Baishya. 

For the Opp. No.3           :  Ld. Advocate  Sri C.Malakar. 

Date of Argument            :  30.12.17. 

Date of Judgment            : 05.01.18. 

             ( J U  D  G  M  E  N  T ) 

         This is an  application filed U/S 166 and 140 of the Motor Vehicles Act’1988 by the 

claimant,Miss Dipti Kalita claiming compensation for the injuries sustained by her in a 

motor vehicular accident which occurred on 19.3.2015 at about 11.30 a.m in front of 

Barbhag College under Kamarkuchi Out Post. 

 Brief facts  of the case is that  on 19.3.2015 at about 11.30 a.m , when  the 

claimant Dipti Kalita was proceeding from home towards her college at Barbhag on foot, 

at that time  a motorcycle  bearing registration No.AS-14-E/2168 which was coming in a 

rash and negligent manner  lost its control and hit her from the front side. 

 

 As a result of the aforesaid accident, the claimant sustained   grievous injury over 

her whole body. 

 

 Immediately after the accident, Dipti Kalita was taken to  Kamarkuchi Primary 

Health Centre but considering the seriousness of her injury she was referred to S.M.K. 

Civil Hospital, Nalbari where she was admitted on 19.3.15 as an indoor patient and 

discharged on 24.3.15. The claimant also took treatment at GMCH, Guwahati as an out 

door patient. 

 

 In connection with the accident, Kamarkuchi O.P.GDE No.369 dated 19.3.15 was 

recorded and during the course of investigation, police seized the vehicular documents of 

the offending motorcycle including the driving license and the Insurance Policy. 

 

    According to the claimant, the offending motorcycle was duly insured with the 

opposite party No.3, the New India Assurance Co. Ltd. Vide policy 

No.53090231140100003343 valid from 3.9.14 to 2.9.15 whereas the accident occurred on 

19.3.15 i.e during the continuance and validity of the insurance policy. 

 

 Accordingly, the claimant claimed Rs.1,30,000/- as compensation. 

 

 The opposite party No.1, namely, the owner of the offending motorcycle  filed  

his written statement stating that the claim is not maintainable ; that there is no cause of 

action. He also stated that he is the  registered  owner of the offending motorcycle No. 
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AS-14-E/2168 and  that his motorcycle was duly insured with the opposite party No. 3, 

the New India Assurance Co. Ltd. Vide policy No.53090231140100003343 valid from 

3.9.14 to 2.9.15 and that the rider possessed a valid and effective driving license. As  

such, liability, if any, is  to be borne  by the Insurance Co. in terms of Insurance Policy.   

 

 Vide order dated 6.2.16 passed by my learned predecessor-in-office the case 

proceeded ex-parte against the opposite party No.2, namely the rider  of the offending 

motorcycle. 

 

 The opposite party No. 3, the  New India Assurance Co. Ltd.  filed its written 

statement  taking various  general pleas.  

 Further, the opposite party No.3 in its Addl. written statement stated that the rider 

of the motorcycle Arup Sarma  possessed a fake driving license and as such, the 

Insurance Co. denied its liability to bear the compensation. 

 

 Based on the pleadings the following issues were framed :- 

                        The issues are: 

(i) Whether  Dipti Kalita got injury on 19.3.2015 at about  11.30 a.m in front of 

Barbhag College under Kamarkuchi Out  Post due to rash and negligent riding of 

the rider of the  offending motorcycle ? 

 

(ii)    Whether the claimant is entitled to get any compensation as   prayed for, and 

if so, to what extent and from whom? 

 

(iii)    To what other relief or reliefs the claimant is entitled to? 

 

 During the course of the inquiry, the claimant  Dipti Kalita   examined herself as 

PW 1 and  she was duly cross examined on behalf of the Insurance Company.  

 By way of rebuttal evidence the Insurance Company examined Sri Arup Sarma, 

the rider of the offending motorcycle as D.W.1 and Smt. Dharitri Kalita, working as 

Junior Assistant, Office of the DTO, Nalbari  as D.W.2. 

 

 I have heard Smt. B. Baishya ld. Counsel for the claimant and  Sri C.Malakar, ld. 

Counsel for the Insurance Co. 

 

 I have also carefully gone through the case record including the evidence, both 

oral and documentary. 

Decision and reasons for decision:- 

Issue No.1 

 The claimant as PW 1 clearly and categorically stated that  when she was 

proceeding on foot from her residence towards her college at Barbhag, at that time the 

offending motorcycle which was ridden  in a rash and negligent manner hit her from front 

side. As a result of the aforesaid accident, the claimant sustained grievous injury over her 

whole body. 

 

 Immediately after the accident, she was taken to  Kamarkuchi Primary Health 

Center but the doctors thereof referred her to S.M.K. Civil Hospital where she was 

admitted on  19.3.15 as an indoor patient and discharged on 24.3.15. The claimant also  

took treatment  at GMCH, Guwahati as an out door patient. 
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 During her cross examination PW1 stated that the accident occurred  on  

19.3.2015 at about 11.30 a.m in front of her College when she went there to collect her 

Admit Card.  PW1 also stated that when she got down from her bicycle  in front of her 

College, the offending motorcycle which was coming from front side hit her. She denied 

the suggestion that  the accident was caused due to  her fault and negligence and that she 

did not try to avoid the accident. She also stated that she did not sustain any fracture. She 

denied the suggestion that  the Insurance Co. is not liable to bear the compensation as the 

rider of  the offending motorcycle did not have a valid Driving License. 

 

 Besides the oral evidence of the claimant, she has filed the Accident Information 

Report in Form 54, extracts of GDE No.369  and 370 dtd. 19.3.15, photo copy of 

discharge certificate of Nalbari Civil Hospital and other contemporaneous medical 

documents, cash memos and vouchers. 

 

 Though the claimant was cross examined on behalf of the Insurance Co. her 

testimony  regarding  rash and negligent  riding on the part of the rider  of the offending 

motorcycle could not be discredited  and  demolished.  

 

 From the aforesaid oral testimony of the claimant as well as  documentary 

evidence, I am of the finding and conclusion that the accident was caused due to rash and 

negligent riding on the part of the rider of the offending motorcycle and that the claimant 

sustained injury in the aforesaid accident. 

 

  Issue No.1 is accordingly decided in favour of the claimant. 

:ISSUE NOS.  2 & 3 : 

 The discharge certificate of Nalbari Civil Hospital reveals that  the claimant 

sustained multiple  injuries  for which she took treatment in the said hospital as an indoor 

patient. 

 

 Besides the above,  the claimant has  filed various other  cash memos and 

vouchers regarding her treatment as well as  investigation reports. 

 During the course of arguments, the Tribunal had scrutinized and examined the 

cash memos and vouchers submitted by the claimant regarding the expenses incurred 

towards her treatment in presence of and with the assistance of ld. counsel for both the 

sides. 

 

 After such scrutiny and examination, it is found that the  claimant has filed cash 

memos and vouchers for an  amount of Rs.43,000/- to which the claimant is entitled. 

 

 Further, taking into account the nature of injury sustained by the claimant, an 

amount of  Rs.10,000/- is awarded to the claimant on the head of  pain and suffering. 

 

 The  rider of the motorcycle Sri Arup Sarma who was summoned as a witness by 

the Insurance Co. stated that he had given Rs. 3,000/- to the claimant after the accident to 

defray the expenses towards her treatment. The  counsel for the claimant has fairly 

submitted that the amount  of Rs. 3,000/- may be deducted  from the final compensation 

awarded by the Tribunal. 

 

 Thus, in total, the claimant is entitled to Rs.43,000/-  +    Rs.10,000/- (-) 

Rs.3,000/- = Rs.50,000/- (Rupees  fifty thousand) only. 
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    Now coming to the question as to by whom  the amount of compensation is to be 

borne,  it is necessary to discuss and decide the plea taken by the Insurance Co. that  it is 

not liable to bear the compensation as the Driving License of the rider  was a fake one.  

 

 In order to discharge the above onus,the Insurance Co. summoned and examined 

Sri Arup Sarma, the rider of the offending motorcycle as D.W.1 and Smt. Dharitri Kalita, 

working as  Junior Assistant, Office of the DTO, Nalbari  as D.W.2 in order to  prove that 

Arup Sarma possessed a fake driving license. 

 

 Said D.W.1 Sri Arup Sarma stated in his evidence that  on the date of accident he 

proceeding and  riding his father's  motorcycle from Nalbari towards Arangamow via 

Kamarkuchi and he was riding slowly. He stated that when he reached near Barbhag 

College one lady bicyclist came in front of his  motorcycle in the middle of the road and 

his motorcycle hit the rear mudguard of the bicycle.  D.W.1 also stated that the accident 

was caused due to fault and negligence of the claimant. The claimant sustained simple 

injury and he gave her about Rs.3,000/- for her treatment. He  also stated that  he 

possessed a valid and effective Driving License authorized to drive motorcycles and 

LMV. Said  Driving License was issued by DTO, Nalbari 20.11.07 and  valid till 

19.11.2030. It was a private license. He  denied the suggestion that the aforesaid  Driving 

License is fake and that the Insurance Co. is not liable to bear the compensation. 

 

 Said DW1 produced for inspection by the Tribunal his original driving license 

which was proved in original as Ext.A.  

 

 During cross-examination  D.W.1 stated that  the accident  occurred in front of 

Barbhag College. He denied the suggestion that the accident was caused due to his fault 

and negligence as he  was riding the motorcycle in a high speed. He also stated that he 

blew/used horn. 

 

 D.W.2 Smt. Dharitri Kalita, working as Junior Assistant, Office of the DTO, 

Nalbari stated that she had brought the original Driving License Register of D/L 

No.5724/NB/07 which stands in the name of Sri Ashok Kr. Agarwalla, C/O Sri M. Pr. 

Agarwalla, r/o 602, Tempo Stand, H.B. Colony, P.O. Kishengarh, District- Ajmer (Rg) 

authorized to drive LMV and motorcycles. The said D/L was issued on 19.11.96 and  

valid up to  18.11.16. 

 

 DW 2 also stated that No. D/L No.5724/NB/07/Misc. was  issued by the office of 

DTO, Nalbari. No. D/L No.5724/NB/07/Misc. was  issued to Sri Arup Sarma, S/O Sri 

Mantu Sarma. 

 

 During cross-examination  D.W.2 stated that  D/L Register  contains the 

particulars of  Driving Licenses  serial  wise. There is no separate D/L Register for Misc 

license. 

 

 Now, assuming that  the Insurance Co. has been able to prove  that the  Driving 

License of the opposite party No.2, Sri Arup Sarma was a fake one, the matter does not 

end there. The question still remains as to the liability of the Insurance Co. in the case of 

fake Driving License. 
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   In the case of Pepsu Road Transport Corporation Vs National Insurance Co. Ltd, 

reported in (2013) 10 SCC 217 the Hon'ble Supreme Court held  that  to absolve and 

exonerate the Insurance Co. from any  liability in case of  fake Driving License,  it is not 

sufficient to show that the person driving at the time of accident was not duly licensed. 

The Insurance Co. must establish that the breach and violation of the Insurance Policy 

condition was on the  part of the insured, namely, the owner of the offending  vehicle. 

The Hon'ble Apex Court held that even if ultimately it  turns out  that the license was 

fake, the Insurance Co. would continue to remain liable unless they prove that the 

owner/insured was  aware or had  noticed that the license was fake and still permitted that 

person to drive. The Hon'ble Apex Court held  that  when such  a defence of license is 

taken  by the Insurance Co., the onus is on the insurer. 

 

 In the present case, assuming that the Insurance Co. has proved that the license 

was a fake one,  however, the Insurance Co. has not  discharged its onus and further  

proved the  requirement of law laid down by the  Hon'ble Apex Court that there was 

willful breach of  policy condition  on the part of the  owner of the offending vehicle. 

 

       In view of the  above facts and circumstances, the Tribunal is of the finding and 

conclusion that the Insurance Co. is liable to bear the compensation as the offending  

motorcycle was  duly insured with the opposite party No.3, the New India Assurance Co. 

Ltd. Therefore, the compensation  amount is to be borne by the said Insurance Co.  

                              (  O  R  D   E  R  ) 

 

    In the result, the claim petition filed by the claimant is allowed. The total 

amount of compensation to the tune of  Rs.50,000/- (Rupees fifty thousand) only as 

calculated on different heads is awarded to the claimant. The opposite party No.3, the 

New India Assurance Co. Ltd. is directed to pay the said amount of compensation to the 

claimant within 60 days from today failing which interest @ 6% per annum be calculated 

from the date of filing of the claim petition on the awarded amount until realization. 

 

 Let a copy of the judgment be furnished to the opposite party No.3, the New India 

Assurance Co. Ltd. within 15 (fifteen) days from today as per Provisions of Section 168 

(2) of the M.V. Act. 

 

 This MAC Case is disposed of accordingly, on contest. 

 

 Judgment prepared, signed and pronounced, today the 5th Day of  January, 2018 

in the open court. 

 

                                   Presiding Officer/ Member,                                                                        

        MACT, Nalbari. 

 

Dictated & corrected by me.  

 

   Presiding Officer/ Member, 

 MACT, Nalbari.  

 

                MAC No.232(Injury)/2015 

                         (  O  R  D  E  R ) 

05.01.2018. 
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 Both sides are present. 

 Judgment prepared in separate sheets are appended in the case record. 

  In the result, the claim petition filed by the claimant is allowed. The total amount of 

compensation to the tune of Rs.50,000/- (Rupees fifty thousand) only as calculated on 

different heads is awarded to the claimant. The opposite party No.3, the New India 

Assurance Co. Ltd. is directed to pay the said amount of compensation to the claimant 

within 60 days from today failing which interest @ 6% per annum be calculated from the 

date of filing of the claim petition on the awarded amount until realization. 

 This MAC Case is disposed of accordingly, on contest. 

 

                                          Presiding Officer/ Member,                                            

MACT, Nalbari.  


